Quest

1020 Nineteenth Street NW Suite 700
Washi ngton, DC 20036

Phone 202.429. 3121

Fax 202. 293. 0561

f_‘ Cronan O Connel |
Q W e S t& I Vi ce President-Federal Regulatory
Spirit of Service

EX PARTE

February 4, 2003

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
445 12" Street SW., TW-A325
Washington, DC 20554

RE: CC Docket Nos. 01-338, 96-98 and 98-147, In the Matters of Review of the
Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers;
Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996; Deployment of Wireline Services Offering Advanced Telecommunications

Capability

Dear Ms. Dortch:

On Friday, January 31, 2003, Qwest, filed three Ex Partesﬂregardi ng meetings which had be%l
held with various FCC personnel to discuss Qwest’s recently-proposed UNE-P Compromise,
and its amended EEL proposal which Qwest believes would streamline the current use
restrictions, but also ensure the valid use of EELSs.

Thisletter is being filed to correct an omission in one of the attachments filed with each letter.
In the attachment entitled “ Qwest Enhanced Extended L oop Combination (“EELS") Proposal
Restrictions,” the heading is corrected as follows:

Qwest Enhanced Extended Loop Combination (“EELS") Criteria Proposal

and the first sentence of the last paragraph on the first page which begins “ Qwest supports
commingling of DSO and/or voice grade UNE-loops’ is corrected to read as follows:

“For UNE-loops that comply with the local use restrictions as documented above,
Qwest supports commingling of DSO and/or voice grade UNE-loops onto DS1

' See letters dated Jan. 31, 2003 re: Jan. 30 meetings from Cronan O’ Connell to Ms. Marlene H. Dortch re:
meetings with Commissioners Copps, Adelstein and WCB Chief William Maher.

? See letter dated Jan. 30, 2003 to FCC Chairman, Michael K. Powell from R. Steven Davis, Qwest.



Ms. Marlene H. Dortch, Secretary
February 4, 2003

Page 2 of 2

special access transport for UNE-P that transitions to UNE-loops as well as DS1
UNE-loops onto DS3 specia access transport.”

Qwest has previoudly articulated its position on this matter.EI

In accordance with FCC Rule 1.49(f), this Ex Parte letter is being filed electronically via the
Electronic Comment Filing System for inclusion in the public record of the above-referenced
dockets pursuant to FCC Rule 1.1206(b)(2).

Sincerely,
/s/ Cronan O’ Connell

CC:

Jonathan Adelstein (viae-mail at )

William Maher (viae-mail at
Richard Lerner (viae-mail at .
Jeremy Miller (viae-mail at[miller@fcc.go
Scott Bergmann (viae-mail at gbergmann@fcc.gov
Aaron Goldberger (viae-mail at jagoldber@fcc.go
Michelle Carey (viae-mail at mcarey@fcc.gov

Attachments

® See Ex Partes from Cronan O’ Connell to Ms. Marlene H. Dortch dated Nov. 15, 2002 re: Nov. 14, 2003 meeting
with WCB Chief William Maher, Attachment: Triennial Review, page 14 (attached hereto as Attachment A); and
Dec. 19, 2002 letter re: Dec. 17 meeting with Michelle Carey, et al., Attachment: EELs and Commingling
Proposal, page 4 (attached hereto as Attachment B).
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Spirit of Service Cronan 0'Connell
A PARTE RECEIVED
November 15, 2002 | NOV 15 2007
FEDERAL COMMUNICATIONS COMMISSION
OFFICE OF THE SECRETARY
Ms. Mariene H. Dortch, Secretary
Federal Communications Commission
445 12% Street S.W., TW-A325
Washington, DC 20554
RE Nos. 01- -14 w
Se 1] o4 _ 1CU Local Exchange Carng
[mplementation of the Local Competition Provisions of the Telecommunications
Actof : Depl t of Wirehi rvi ing Adv Telecommunicati
Capability
Dear Ms. Dortch:

Yesterday, Cronan O’Connell, Mary Retka, Molly Martin and Craig Brown of Qwest
Communications International Inc., met with Bill Maher, of the Federal Communications
Commission’s Wireline Competition Bureau. The material in the attached presentation
concemning Triennial Review issues was reviewed. In particular, Qwest discussed its UNE-P
Transition Plan, reviewed its Hot Cut Process, and discussed alternative options for local usage
and commingling restrictions. Also discussed were general legal and policy issues including
state preemption, necessary steps to avoid delays in implementation, and treatment of
“de-Listed” UNEs.

In accordance with Section 1.1206(b)(2) of the FCC’s Rules, an original and six copies (two for
each proceeding) of this letter are being filed with your office for inclusion in the public record.

Acknowledgment and date of receipt of this submission are requested. A duplicate of this letter
is provided for this purpose. Please call if you have any questions.

ely,

cc: Bill Maher (via e-mai! at bmaher@fcc.gov with attachment)

Attachment







821188 0 14ds

uonnadwod
_ommmn.mmE__oE juasut 0} pauieje! aq pINOUS
suonoasal mc_._m:_.EEoo pue spesn 182071 m
ueyd
uosues aHul Kq pomoiio} PUE fyreuoneu NN
e se poArowd) aq pinous BUIYINMS vo%c:g:: r
suonoe 3eIs
1 EEma._n_ snu :o_.mm_EEoo ayl U

sjuiod Roy maIAed jeluudiil



u:m.:o:mm

] P8)oe 0,4
‘S81ny 6

b:..mtwo::
mwoc.ﬁm&.ﬁ Ad110d 9lels Aq Paussaop
Yojed Ul 3insg, Pinom



wioy NN
n aApdwadid ©

e



m:o_.ua_.._omm._g amoaeu uiepdd UM popioAe
aq ued pue saoijod m,co_.mm_EEoo al} ajyensni} sheep NS r
10pi0 oW
vm..ocm_. Aduns sH310 «gosed Auew ut Liepi0 :o_gmmzmQEoo
_mooa_owm dSI m.:o_mm_EEoo ay} mc_.EoEo_aE_
ui shep pue wEmEo.& Emo_.xcm_m nohﬁcsooca sey 159M0 r
sannoelao s1| }O :o_.am.sms..w PIOAY
_mtmu afel amq_—z :O_.mm_.EEOO ayl









" n“ ‘QEO
Slua » 9 Jlim SET Y
! W by d

) 1m23 @C.Gw._xw -



‘ /,

-gd o0l 10w
; sAep c 9l® :

7 0} 6 10} sAEP v cgdool 8 9} 1 A0
ea121Ul doﬂ.mﬁﬁmﬁ aqL .hﬂﬂﬁmﬁom jaqund
g1 doo’l xo:pO .hwﬂomnoop a1 al 12A0 panallds
xu:ﬂO gu1}s2? oﬁ.ﬁmpw@oou 10 coﬁmﬁmgwﬁ.
ue soejd-ut 10 ﬁoa.muo»,ﬂoo

mwﬁfpoha ysand



0l

a2iA1a5 40 Hnds

. o:%oﬂmscwzcu
punuuwio? pue asn jeoo] U

hmhmv_.\/oa oAneuale

odsuell vo%c:ncj 10} aynsans

0} UOHPPE u) ¢
eisu02 S YoIuMm ‘g5000Y ,m_.omam .

e os|e S! ‘goud ul paul
gorel DAL
e podsuel 1 pajpunauil 0} S5900¢€ JNOUIM pasedull
gje SI9LIED Bunedwo? ey pul O} siseq ou St syl O
funaixald fuiond
gy 1l 8J9UM gease ui1stl NN oW oy
AOWISS PINOUS 048Ul r

..\\....\
{eseud cmEEm m

podsuedl 901049

syuiod Ad - pod

| PeIEoipop O

suell pajpunqurl



I



HeuUnu g, Uoheoo)j0,
133 8y ypm PSlEnosse oy g, (5N74)
HoUsILG oye 8besn €20 Usdiay pue 90EId y SHuny ( S
Yl Asnes 10U iim mmmoomumEEE Aepoj agpq 3] 51 sy " 9inias co.aumccoo._mwc._ [eaoy aney Isny quo e
Ajdde Pinom SUoISIAG g pny
Uouayg Ayen
«1ED0], By Asnes jou M ssgo0p 18Uz, Aepoy 9SBY ay) g Sy r 10/pue ¢ mc.tmbgo o
(shiuny 817 ay; 1o (104) couomcccﬁw“:._ 40 Juod ey 4, 9poo Wi 1e 237 g PapiAo.d o4 Isnw #NdJio 133
170 ey Pue epog 9¢. ay Sleubisap 93371 8iinba, Pinops =0 Ulim Umwm_oowwm wngE:c MEOCQQQ :.u.ooq CH
Aidde Pinom SUOISIADG bny ..m:c.a:_ow _m._:.womu._:u._q
Aldde PInom SUoISIALg Ibny -
UoLay dlyen ) 10/pue
8301, ay; fspeg 10U fim s8850 Jouigy, ‘Aepo; ospq Msisy dlyen 8O0} %LG 1seg) je ALieo toamcm.:
UB sdog; gy BUl seyian
37353 01 Uanupg 0] Saysim 2319 84} sjing 4 e 0] mm___aof r P ] ] i 4






4}



x:ucona«y



03190 404 AjlunpoddQ uibiepy feuonippy 9jea.1)
79N PUB d-JNN UQ SUOIIONPIY 99lid JU29y TABMY ajEL

-

ot i o a2 o T o o

e

(122) DD
SONd o1e1S.

:pabeioAay-9Qq

puy pajepue
s| Buisuud

a]esajoymMm

SUIOLIJ 1oNPOIJ J[eSIA[OUM







"29e|d U] Ajjualiny JON S| waojield Auoydaja]
ajqen a1aypn () pue ‘syaxlep uibae ybiH (z) pue ‘sjayle|y uonejndod abie AS
:$8%URISWNAIIY Buimoljod 9yl uj AbBajens 4-aNn 12913 si1oy3adwon

%E 62°01$ 96'62% L9618 | ¥2E'9z8'T ol g

Y%by 06'7h$ 72068 ¥881$ | G95'sO°E monoamn)| G

11y - puepied %0 BETLS 9£°eEs 8568 | B6ELTyE uodap| g
%eEE 15018 96'1E$ 6e’les | vso'Osr'e ewonEyo| J7

6L°91S z0°'8e$ ez’les  |eozor ejore) pnog| g7

0z'128 BETLYS 6028 | 69LLv0'y “Kyomuayl GF

11V - ssueq 96°E1S 8Y'veS 75028 | 192108 “opriojo)| g
%0 99°GL% 62'6ES £9't2s | 00L'LrY'y rueqry| €7

BYv$ £9°5E8 piizs | oze'ser'y “enmsno]| gy

L1V - sitodesuuy 60°L1$ 18Z€$ ziels  |ew'sle’y “reosapn| L7
X00) - XiUsold 15°GI$ vLES €TLs  [zedoer's wozry| (7
sv'0z$ 10788 799§ | 98Y'962'S punkien| G|

95'81$ 12'6E$ §9°028 | GL9'69€'S msuoasim| @1

TR 859c% BS0Z$ | b12'9BSS unossii| /|,

08'GL$ 7L 'GES ¥e6l$ | £92'689'S ~sassauuay| g},

1Z1'veR's o1 ST

ousmomxm DO [eUoneN




"99e|d U] Apualing JON S| wiojje|d Auoydajay
a|gen atdoypa (g) pue ‘syoyep uibiew ybiH (z) pue ‘sjaxiepn :oam_sn_om mm._m._ (1)
isvoueIswNoI) Buimoljog ayy uj ABajens 4-JNn 309013 stomjadwon °

%9t GG GLS Z8.°cey Buwodm

= 9e’51% 6S0°2LS BquInjoy Jo 1o 8
£9'81$ 228809 WOWIAA

%ae G5 ELS 00Z'¢r9 TEI0YB YION

%cCE 2L PR ¥S2 EION B yinos

%brb 20rLE 009'c8L are My (]

%ET £1°8% G61'206 TRUBILON

%Lt YEVLS 6LE'8F0'L “punqg 3poyy

%€ 7 rAR 982'Gee’L axy sdwrey maN

G9LLS €T6'vLTL Teurgy

L0°9% £66°862° 1 ouep

%00 - BYBRWO %S L1% £9Z'LILL B SBIAN
%0% 69'61% ¥¥E'808'1 BUIIA 15IM

%62 £9°8% 9ro'6I8't OAX N MaN

%93 06'v$ 152'866°1 EpEAN

11V - e yes 691'EETT wen

00P'€L9°C SESUBYIY

21v'889'C SESUEY
[59'vbe'Z

“Tdds 55 s

asodxg DO [euone




$19300P 1S09 0)
NP 9SBIIIIP 03 ANUNUOD Skl sk de[dhayrew
[enuaprisax ur Ajdjeurwropald yimoIs J-gNN

€00 u1 1eys sajedronue 1s0MQ) ‘d-AN[) 10 o
QUO I0J

9UO 10U ST J[BSI[OYM 0} [I8)d1 WOL] UOTIRISIIN

(suerd Suroud payoepe 99s) sarueduwios
SSO[aIIM pue saruedwod 9[qed ‘SHTTD
sopnjoul uonnadurod 82071 ‘Aepo0] 159MQ) U] »

uonnaduo)) 18007
SPUAI] 1SAMQ)




Attachment B



Qwest

1020 Nineteenth Street NW, Suite 700
Washington, DC 20036

Phone 202.429.3121

Fax 202.293.0561

Cronan O'Connell
Vice President-Federal Regulatory

Qwest.

Spirit of Service
EX PARTE

December 19, 2002

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
445 12" Street S.W., TW-A325
Washington, DC 20554

RE: CC Docket Nos. 01-338. 96-98 and 98-147. In the Matter of Review of the

Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers;
Implementation of the Local Competition Provisions of the Telecommunications

Act of 1996: Deployment of Wireline Services Offering Advanced Telecommunications
Capability

Dear Ms. Dortch:

On December 17, Cronan O’Connell and Craig Brown of Qwest Communications International
Inc. (“Qwest”), met with Michelle Carey, Thomas Navin, Tony Dale, lan Dillner, Michael Engle,
Jeremy Miller, Uzoma Onyeije and Julie Veach of the Federal Communications Commission
Competitive Pricing Division. The materials in the attached presentations detailing Qwest's
proposal for the modification of the EEL local use restrictions and the commingling

restrictions were discussed. Qwest discussed the fact our proposed EEL Local Use Restrictions
included a three prong test: 1} the CLEC would self-certify that the EEL facility in question
carried at least 51% local traffic and we clarified that alternatively the CLEC could self-certify
that the CLEC was the exclusive local carrier for the customer; 2) the EEL must terminate into a
collocation arrangement; and 3) the CLEC has local interconnection service (LIS) in place and
the Percent Local Usage (PLUSs) on file with the ILEC associated with the EEL collocation
arrangement where the EEL terminates.

With regards to #3 above, "Percent Local Usage" (PLU) is a calculation which represents the
ratio of the local minutes to the sum of local and intralLATA toll minutes sent between the
Parties over the Local Interconnection Service Trunks. Directory Assistance Services, CMRS
traffic, transiting calls from other LECs and Switched Access Services are not included in the
calculation of PLU. Further, this process is in place today as reflected in our Statement of
Generally Available Terms (SGAT) and was agreed to between the CLEC community and the
ILECs, and filed with the State Public Utility Commisstons. Currently this process is in effect in
all states in the Qwest region except for MN. See the detailed language below as reflected in
Qwest SGATS:




7.2 Exchange of Traffic
7.2.2.9.3.2

Exchange Service (EAS/Local) traffic and Switched Access traffic including Jointly Provided
Switched Access traffic, may be combined on the same trunk group. If combined, the
originating Carrier shall provide to the terminating Carrier, each quarter, Percent Local Use
(PLU) factor(s) that can be verified with individual call record detail. Call detail or direct
jurisdictionalization using Calling Party Number information may be exchanged in lieu of PLU
if it is available.

7.3 Reciprocal Compensation

To the extent a Party combines Exchange Service (EAS/Local), Exchange Access (IntralL ATA
Toll carried solely by Local Exchange Carriers), and Jointly Provided Switched Access
(InterLATA and IntralLATA calls exchanged with a third-party IXC} traffic on a single LIS trunk
group, the originating Party, at the terminating party's request will declare quarterly PLU(s).
Such PLU's will be verifiable with either call summary records utilizing Calling Party Number
information for jurisdictionalization or call detail samples. The terminating Party should
apportion per minute of use (MOU) charges appropriately.

In accordance with FCC rule 1.49(f), this Ex Parte letter and attachments are being filed
electronically via the Electronic Comment Filing System for inclusion in the public record of the
above-referenced dockets pursuant to FCC Rule 1.1206(b)(2).

Sincerely,
/s/ Cronan O’Connell

cc: Michelle Carey (mcarey@fcc.gov)

Thomas Navin (tnavin@fcc.gov)
Tony Dale (tdale(@fcc.gov)

Ian Dillner (idillner@fce.gov)
Michael Engle (mengle@fcc.gov)
Jeremy Miller (jmiller@fcc.gov)

Uzoma Onyeije (uonyeije@fcc.gov)

Julie Veach (jveach@fcc.gov)

attachments




Qwest

1020 Nineteenth Street NW, Suite 700
Washington, DC 20036

Phone 202.42%.3121

Fax  202.293.0561

Qwest. < .

Vice President-Federal Regulatory
Spirit of Service

EX PARTE

November 21, 2002

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
445 12 Street S.W., TW-A325
Washington, DC 20554

RE: CC Docket Nos. 01-338, 96-98 and 98-147, In the Matter of Review of the

Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers;
Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996; Deployment of Wireline Services Offering Advanced Telecommunications

Capability

Dear Ms. Dortch:

The attached paper titled: Regulation of an Element Found No Longer to Meet Section 251 s
“Necessary and Impair” Test filed on behalf of Qwest Communications International Inc., has
been filed in the above docketed proceedings.

In accordance with FCC rule 1.49(f), this Ex Parte paper is being filed electronically via the
Electronic Comment Filing System for inclusion in the public record of the above-referenced
dockets pursuant to FCC Rule 1.1206(b)(1).

Sincerely,
s/ Cronan O’ Connell

cc’s (all via E-mail)

Christopher Libertelli (cliberti@fcc.gov)
Matthew Brill (mbrilli@fcc.gov)

Jordon Goldstein (jgoldste@fcc.gov)
Daniel Gonzalez (dgonzale@fcc.gov)
Bill Maher (wmaher@fcc.gov)

Michelle Carey (mcarey@fcc.gov)
Thomas Navin (tnavin@fcc.gov)

Brent Olson {(bolson@fcc.gov)

Robert Tanner (rtanner@fcc.gov)

Attachment




Regulation of an Element Found No Longer to Meet Section 251 s
“Necessary and Impair” Test

I A BOC’s Provision of an Element Required Pursuant to Section 271, Exclusively,

Should be Regulated Subject Only to the Commission’s General Pricing Authority

Under Sections 201 and 202 of the Act,

A. The Commission Already Has Established that Once an Element Comes Off

Section 251°s Unbundling List and Is Provided Solely Pursuant to Section
271, the Only Pricing Requirements that Apply Are The Generic Title 11
Pricing Requirements.

The Commission already has recognized that once it has “determined that a competitor is
not impaired in its ability to offer services without access to [a particular] element,” and the
element is offered pursuant only to Section 271 of the Act, the “market price should prevail, as
opposed to a regulated rate which, at best, is designed to reflect the pricing of a competitive

market.”V

Third Report and Order, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, 15 FCC Rcd 3696, 3906 4473 (1999) (“UNE Remand
Order”). While the Commission recognized that Section 271 might in many cases impose an
independent obligation on the BOC to provide the element in question, the Commission correctly
concluded that “the prices, terms, and conditions set forth under Sections 251 and 252 do not
presumptively apply to the network elements on the competitive checklist of Section 271.” Id. at

3905 9 469 (emphasis added). Rather, the Commission determined that the Section 252 pricing

requirements apply only when the checklist element is unbundled pursuant to Section 251.

v Qwest notes that Verizon has filed a Petition for Forbearance, CC Docket No. 01-338
(July 29, 2002), arguing that where the Commission has found that an element no longer
satisfies the section 251(d)(2) test, it should deem the corresponding section 271 checklist item
to be satisfied and thus forbear under 47 U.S.C. § 160(c) from requiring its provision. For
purposes of this ex parte, however, we have assumed that the corresponding section 271
obligation is still in force.




Where the Commission finds that a network element no longer meets the unbundling standards
in Section 251(d)(2), because competitors “can acquire [the element] in the marketplace at a
price set by the marketplace . . . it would be counterproductive to mandate that the incumbent
offers the element at forward-looking prices.” /d. at 3906 4473, Instead, the Commission
determined, “the applicable prices, terms and conditions for that element [should be] determined
[solely] in accordance with Sections 201(b) and 202(a).” /d. at 3905 ¥ 470.

B. The Commission Should Relax the Tariffing Requirements for a BOC’s

Provision of an Element That No Longer Must Be Unbundled Pursuant to
Section 251’s “Impair” Test.

Having found that it would be counterproductive to apply TELRIC to the prices for
checklist elements that are found to no longer meet the impair test under Section 251, the
Commission should similarly conclude that it is not appropriate to subject the provision of that
element to dominant carrier regulation. Although all telecommunications services provided by
an ILEC are presumptively treated as dominant, see, e.g., Notice of Proposed Rulemaking,
Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications
Services, 16 FCC Red, 22745, 22747-48 9 5 (2001); Report and Order, Regulatory Treatment of
LEC Provision of Interexchange Services Originating in the LEC’s Local Exchange Area and
Policy and Rules Concerning the Interstate, Interexchange Marketplace, 12 FCC Red 15756,
15767 9 13 (1997) (“LEC Classification Order™), in finding that an element no longer meets the
Section 251 “impair” test, the Commission makes the same findings that are essential to support
the conclusion that BOCs lack market power with respect to the provision of that element.
Specifically, in finding that CLECs would not be impaired without any access to an incumbent’s
network element, the Commission necessarily finds that CLECs can practicably obtain that
element (or suitable substitutes for that element) elsewhere (including through self-provisioning)

and that there are no material barriers to doing so. If the BOC cannot “profitably . . . raise and




sustain” prices “significantly above competitive levels by restricting its own output,”
Commission precedent establishes that with respect to the provision of that element, the BOC is
non-dominant. LEC Classification Order at 15762-63 § 6.# The Commission accordingly
should both find that an ILEC’s provision of an element that has been found to no longer meet
the 251 checklist is nondominant, and forbear under Section 10 of the Act from dominant carrier
regulation in connection with the incumbent’s provision of such an element.¥

At a minimum, even if the Commission is not prepared to make a finding that the BOC’s
provision of such elements is non-dominant—or is not prepared to forbear entirely from
dominant carrier regulation—the Commission should require only streamlined federal tariffing
of the element, such as that available under the Commission’s pricing flexibility rules? The

Commission has recognized that such modified tarift regulation is appropriate where the market

Y The Commission has consistently recognized in finding services non-dominant that not

just actual but “potential competition can ensure that prices continue to remain just and
reasonable” enough to support a finding that the market will not be subject to distortion by any
one player. Order, Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, 11
FCC Red 3271, 3323-34 996 (1995) (“AT&T International Reclassification Order”™).

¥ Given the Commission’s conclusion that section 201 will govern the provision of
clements offered pursuant to section 271 of the Act, dominant carrier pricing regulation would
no longer be “necessary to ensure that the [ILEC’s] charges [or] practices” in connection with
that element “are just and reasonable and are not unjustly or unreasonably discriminatory.” 47
U.S.C. § 160(a). Such forbearance will “promote competitive market conditions.” 47 U.S.C.

§ 160(b). See LEC Classification Order at 15806-07 4 88 (recognizing that dominant carricr
tariff regulations can “stifle price competition and marketing innovation”); see also AT&T
International Reclassification Order at 3288 ¥ 27; Second Report and Order, Implementation of
Sections 3(N) and 332 of the Communications Act, Regulatory Treatment of Mobile Services, 9
FCC Red 1411, 1509 9 175 (1994).

y Even if the Commission determines that some form of minimal tariff regulation is

appropriate for such elements, any such regulation should be imposed only on the federal level.
As Qwest and others have explained, any state regulation of the pricing or other terms under
which de-listed elements are offered would be preempted. See Ex Parte Letter from Herschel L.




has become sufficiently competitive, and there are enough available alternatives, to prevent the
ILEC from “exploit[ing] over a sustained period any individual market power,” even if the
Commission could not conclude that the ILEC could meet the test for a showing of non-
dominance.? Thus, while the Commission was not prepared to make a finding that ILEC’s
provision of interstate intraLATA toll service was non-dominant, for example, the Commission
found the market sufficiently competitive to justify a modified tariffing regime, permitting
ILECs to file tariffs on one day’s notice without cost support and with a presumption of
lawfulness. Pricing Flexibility Order at 14249-51. The Commission similarly permitted ILECs
to offer contract tariffs with tailored term and volume discounts. /d. at 14234,

A finding of no-impairment clearly meets this “substantial competition” standard for
relaxed tariffing requirements. As noted above, the CLEC’s other options remove any ability or
incentive for the incumbent to act anticompetitively. Modified tariff regulation would allow the
Commission additional pricing authority to supplement its general Section 201 authority, while
still providing BOCs with the flexibility to offer competitive services and the freedom from the

full panoply of burdensome dominant carrier regulation.

Abbott, Jr., BellSouth, R. Steven Davis, Qwest, Paul Mancini SBC, & Susanne Guyer, Verizon
to Michael K. Powell, Chairman, FCC at 8-9 (Nov. 19, 2002).

4 See Fifth Report and Order, Access Charge Reform, Price Cap Performance Review for
Local Exchange Carriers, 14 FCC Red 14221, 14247-48 4 53 (1999) (“Pricing Flexibility
Order™), aff’d sub. nom WorldCom, Inc. v. FCC, 238 F.3d 449 (D.C. Cir. 2001).




II. The Requirements of Providing an Element Under Section 251 Are Not Applicable
When the Element Is Provided Solely Subject to Section 271.

A. The Specific Terms and Conditions Required Under Section 251 Do Not
Apply to Elements Provided Under Section 271.

As noted above, the Commission has expressly concluded that “the prices, terms, and
conditions set forth under Sections 251 and 252" are not applicable to an incumbent’s provision
of a network element that no longer must be unbundled pursuant to Section 251, and is provided
solely pursuant to Section 271. UNE Remand Order at 3905-06 Y 469-73. The Commission’s
discussion in the UNE Remand Order applies equally to both pricing and the other terms and
conditions that the Commission has required under Section 251(c)(3) of the Act. The only way
that the requirements of either Section 251(c)(3) or Section 252(d)(1) could apply to checklist
elements provided solely under Section 271 of the Act is through Section 271(c)(2)(B)(1i), which
authorizes the Commission to ensure that BOCs seeking long distance authority provide
“[n]ondiscriminatory access to network elements in accordance with the requirements of
Sections 251(c)(3) and 252(d)(1).” Because the plain language of the statute does not
differentiate between the applicability of the requirements of Sections 251(c)(3) and 252(d)(1),
the Commission’s determination in the UNE Remand Order that this provision of Section 271
provides no basis for continuing to apply the pricing terms of Section 252(d)(1) to an element
that no longer must be unbundled under Section 251 must similarly preclude the continued
application of the terms and conditions under Section 251(c)(3).

This outcome makes perfect sense. Having determined that a CLEC is not impaired
without access to an element because that element is competitively available and is no longer
included in the unbundled elements referred to in Section 251(c)(3), there are no remaining
applicable “requirements” under Section 251(c)(3) (or 252(d)(1)) as to that element. At that

point, therefore, the reference in the Section 271 checklist to the “requirements” of Section




251(c)(3) with respect to that element should be deemed automatically satisfied or simply
nullified. This statutory reading also is the only one that produces a sensible policy result: if an
element is competitively available, there is no reason to mandate the particular terms under
which that element is offered whether by a BOC or any other ILEC. Since, as the Commission
has recognized, the goal of Section 251 unbundling is to produce terms that “at best, [are]
designed to reflect” the terms that would result in “a competitive market,” UNE Remand Order
at 3906 § 473, it makes little sense to regulate the terms of any class of providers in the market
once the market has been found to be functioning in a competitive fashion.

Thus, once the Commission determines that an element on the 271 checklist no longer
must be unbundled under Section 251, a BOC that seeks to obtain or maintain its long distance
authorization simply must provide that element in accordance with the general nondiscrimination
and reasonableness requirements contained in Sections 201 and 202. For example, Section
251(c)3) would no longer directly impose the combinations rules on an element that the
Commission has determined need no longer be unbundled at all under Section 251. And the
combination rules are not—and cannot-—be reintroduced through Section 271. Indeed, the
Commission already reached this conclusion in the Texas 271 proceeding, recognizing first that
where the requirement to combine elements under Section 251 had been extinguished, Section
271 supplied no independent basis to require such combination. See Memorandum Opinion and
Order, Application by SBC Communications, Inc., Southwestern Bell Telephone Company, and
Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance
Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterL ATA
Services in Texas, 15 FCC Red 18354, 18474-75 235 (2000) (where Section 251 does not

require combination, SWBT “need not provide [that combination] at all.”). Second, the




Commission concluded that SWBT certainly could not be precluded from charging for
performing such combinations where it did in fact provide them. /4. (Commission “precluded
... from denying [SWBT’s 271] application on the ground that SWBT has somehow violated the
Act by setting particular pricing conditions on the provision of UNE combinations” that were no
longer required under Section 251.). Even if the Commission determined that an ILEC could be
required to provide some combinations pursuant to Section 201, the ILEC would simply have to
do so in a nondiscriminatory and reasonable manner, and there would be no valid basis to
prohibit or otherwise regulate reasonable charges for the work required to provide those
combinations.

For example, to the extent that loops remain subject to Section 251 of the Act, the BOCs
(and all incumbent LECs) will continue to provide them subject to the requirements of that
provision. If, however, the Commission were to remove switching from Section 251’s ambit,
BOCs would continue to provide switching solefy pursuant to Section 271, and thus at market
prices, rather than at TELRIC. A CLEC that wished to obtain the equivalent of UNE-P at that
point accordingly would be entitled to obtain the TELRIC rate for the loop, but would have to
pay the market price for switching, including the cost for any work the ILEC were required to do
to combine the loop with the switch. The same would be true with respect to the shared transport
clement (and any work required to combine shared transport with another element), which could
no longer meet the Section 251 “impair” test if switching were found to no longer meet that test.
See UNE Remand Order at 3708 (finding that “[i]Jncumbent LECs are not required to unbundle
shared transport where they are not required to offer unbundled local circuit switching”). Of

course, a BOC alternatively could provide an entirely market-priced product, at its option,




charging a market rate for all elements typically included in “UNE-P” and treating combinations
charges in whatever manner the market demands.

B. The Provisions of 252 Relating to Interconnection Agreements Do Not Apply
to the Provision of an Element That Is Required Solely Under Section 271.

The Commission should clarify that terms for elements a BOC must provide pursuant to
Section 271—but no longer pursuant to Section 251(c}(3)—need not be included in Section
252(a)(1) interconnection agreements. The Commission already has expressly recognized that
obligations not created by section 251 of the Act need not be addressed in parties’
interconnection agreements. See Declaratory Ruling, Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996, 14 FCC Red 3689, 3703 § 22 (1999) (cert.
denied, sub. nom, Global Naps, Inc. v. FCC, 122 S. Ct. 808 (2002) (*‘Currently, the Commission
has no rule governing inter-carrier compensation for ISP-bound traffic. In the absence of such a
rule, parties may voluntarily include this traffic within the scope of their interconnection
agreements under sections 251 and 252 of the Act.”) (emphasis added). The Commission
recently confirmed this position in its order responding to Qwest’s petition for declaratory ruling
regarding the scope of section 252(a)(1)’s filing requirements. There, the Commission indicated
that, as contemplated by sections 251 and 252, an “interconnection agreement” was an
“agreement[] to implement” a carrier’s duties pursuant to “sections 251(b) and (c).”
Memorandum Opinion and Order, Qwest Communications International Inc., WC Docket No.
02-89, FCC 02-276 (rel. Oct. 4, 2002) (emphasis added).

The contrary rule—that BOCs are required to include the terms and conditions of the
provision of elements required solely under section 271 in their section 252 interconnection
agreements—would have perverse results. As noted above, once provision of an element is no

longer required under section 251 but only under section 271, the pricing of that clement is




properly subject only to the market-based pricing principles of 47 U.S.C. 201. If, however,
BOCs were required to include the pricing terms for such elements in their 252 agreements,
those pricing terms would be subject to the arbitration requirements through which most 252
agreements are determined. Thus, if a CLEC did not want to agree, during negotiations with the
BOC, to the market price offered by the BOC for a particular section 271 checklist item, the
CLEC could demand arbitration, which would mean that the state ultimately would have to set
the rate for the provision of that element. But this result would be entirely inconsistent with the
fact that the pricing of that element would be subject only to the reasonableness and non-
discrimination requirements of section 201.

III.  Once the Commission Recognizes that the Marketplace Has Changed Such That an

Element Should Come Off the List, It Should Ensure That Its Decision Is
Implemented as Soon as Possible To Eliminate Regulatory Lag.

In finding that an element no longer satisfies the impair test, the Commission necessarily
recognizes that there is no longer any justification under the Act, or the policies of the Act, to
mandate that [LECs unbundle that element—especially at TELRIC rates. To the contrary,
continuing to require unbundling at below-cost TELRIC rates will discourage facilities-based
investment in favor of economically inefficient, and irrational, UNE-based entry. Thus, the Act
requires that any transition for eliminating the unbundling obligation for an element be
streamlined and limited, so that ILECs are not subject to unnecessary burdens and so that the
industry as a whole can benefit from increased, market-based competition as soon as practically

possible.




As the industry’s experience with the implementation of the ISP Remand Order®
demonstrates, however, in order to achieve that goal, the Commission needs to take explicit
actions to ensure a smooth and short transition period, rather than leaving this issue to the parties
to work out. Otherwise, it may well take years for the Commission’s determinations to be
implemented. Because interconnection agreements are usually several years long, are subject to
the pick and choose rules, and are typically renewable, it can be extremely difficult to extirpate
an interconnection agreement obligation that has since been invalidated by subsequent FCC
rulings. Even where the agreements have “change of law” provisions, these provisions in some
cases may not be triggered until the Commission’s order has been finally appealed (and any
remand proceedings are complete); further, CLECs typically have contended that the change in
law provisions are not self-executing, so that any resulting revisions to the agreement must be
negotiated. When the Commission eliminates an unbundling or similar obligation, CLECs
clearly do not have any incentive to facilitate that elimination; rather, they have strong incentives
to delay the process. Indeed, in Qwest’s own experience, after the issuance of the ISP Remand
Order, some CLECs did not even bother to respond to Qwest’s repeated requests that the FCC’s
new rules be implemented. Thus, as a practical matter, notwithstanding the Commission’s
recognition that ISP traffic is not properly subject to the reciprocal compensation requirements
and that payment of such compensation on ISP-bound traffic had created significant, market
distorting opportunities for regulatory arbitrage, ILECs continue in many instances to be subject

to obligations to pay reciprocal compensation on ISP-bound traffic.

g Order on Remand, Implementation of the Local Competition Provisions in the

Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Red
9151 (2001) (“ISP Remand Order”).
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To avoid a repeat of this experience, the Commission should accordingly take several
actions to facilitate the transition to its new rules. First, the Commission should make clear that
it will expect, and permit, parties to begin the process of negotiating new agreements or
provisions right away to implement the change in law, whether or not the parties’ agreement
provides that the amended provision would be immediately effective. In this way, the parties
could ensure that the new agreement or term would be in place as soon as the “change in law”
provision was satisfied or as soon as the existing agreement has expired—whichever is first.
This rule should apply even if the contract provides that no negotiations need begin until after the
order is final and all appeals have been exhausted. The Commission should make clear that any
refusal to negotiate the required amendment would be deemed a violation of the section
252(b)(5) duty to negotiate in good faith. Further, the Commission should clarify that either
party to the interconnection agreement can trigger the duty to negotiate the required revisions.
See Order on Reconsideration, Deployment of Wireline Services Offering Advanced
Telecommunications Capability, 15 FCC Red 17806, 17825-26 1§ 34, 35 (2000} (both incumbent
and competitive LECs have the duty to negotiate open issues in interconnection agreements in
good faith).

Second, the Commission should make clear that any new agreements that are entered into
following the issuance of the Commission’s order, or any agreements that are renegotiated, must
be consistent with the Commission’s amendment to the rules (unless, of course, the Commission
order has been vacated by the court of appeals). In other words, the Commission should make
clear that states are specifically preempted from requiring unbundling that is inconsistent with
the Commission’s revised rules simply because any appellate review of those rules is not yet

complete. The Commission adopted essentially this rule in the UNE Remand Order, at
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3766 9 151 (“We expect parties to implement the requirements of this Order as they negotiate
new interconnection agreements.”) and in the ISP Remand Order, at 9189 1 82 ( *The interim
compensation regime we establish here applies as carriers renegotiate expired or expiring
interconnection agreements.”); it should do so more explicitly here. Further, the Commission
should make clear that CLECs cannot evade this rule by trying to opt in to or renew existing
agreements that implement the superceded obligation. For this purpose, the Commission should
clarify that agreements renewed after the issuance of the FCC order are “new” agreements,
including agreements that are renewed on a month-by-month basis, and thus would be subject to
whatever the new Commission rules are (including any transition period as discussed below).
Third, to the extent the Commission concludes that it must adopt a transition period to
allow UNE-based CLECs with embedded bases to adapt their plans to accommeodate the new
rules, it should establish a discrete time period for that transition which will begin the date the
Commission’s order is issued. The Commission should make clear that the transition period will
allow CLECs whose agreements expire during that period, or CLECs whose rights would be
affected by the triggering of the change of law provisions in an existing agreement, to enjoy
whatever the Commission’s transition rules are until the expiration of that period—e.g. 12
months from the date of the issuance of the order. However, CLECs whose agreements are
longer than the transition period and whose agreements are not impacted during the transition
period by the change in law, will not be permitted to take advantage of that transition period at
all, since it is outside the calendar timeframe that the FCC provided for the transition; rather,
they will be expected to begin preparing for the transition during the course of their existing
agreement. Thus, if the Commission were, for example, to adopt a one year transition period for

an element that was coming off the UNE list and it took an ILEC and a CLEC three months to

12




determine the terms of a new agreement consistent with the Commission’s new rules, the
remaining transition period would be nine months since in total that would have given the CLEC

the full year mandated by the Commission.
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